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Abstract

This article combines two relatively new subjects of antitrust scholarly interest: labor market power
and corporate governance. In so doing, it speaks to a number of recent debates that have grown up
both inside the scholarly antitrust literature and adjacent to it. First, this article interprets the shift in
the balance of power within corporations favoring shareholders at the expense of workers, both in
economic-theoretical and historical terms. Second, it lays out the role of shareholders and the
common ownership channel as a vector for anticompetitive conduct arising between firms, not just
within firms, thanks to profit maximization at the portfolio level rather than the firm level. Third, it
evaluates the claim that employer market power has increased, relative to other current explanations
for labor market trends. Fourth, it ties rising employer power in labor markets to the increasing
significance of common ownership. And finally, it contends that antitrust is a suitable policy remedy to
the dual problems of anticompetitive common ownership and increased employer power, provided it
abandons the consumer welfare standard and instead elevates worker welfare to an equivalent juridical
status.
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A range of recent studies have demonstrated that the U.S. economy suffers from a macroeconomic
problem of market power." Indicators of rising macroeconomic market power include the following:

1. By “market power,” I mean the ability of powerful parties to an economic transaction to dictate prices and terms relatively
free of concern that the less powerful counterparty might be able to gain better terms elsewhere, or for the more powerful
party to foster competition among disempowered affiliates or subordinates, to his own economic advantage. Market power
should be understood as a spectrum, ranging from perfect competition, in which individual parties have no discretion over the
terms of a transaction, to full monopoly, where counterparties must either accept whatever terms are offered or choose not to
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Increasing markups across industries.”

Declining worker power and the divergence of pay from worker productivity.?

Anomalously low corporate investment, given the low and declining cost of borrowing and the
seeming abundance of profitable opportunities and production factor underutilization.*

e The explosion of shareholder payouts (dividends and stock buybacks) as a corporate use of
funds, in place of investment, payments to upstream suppliers, workers’ wages, and taxes.’
Declining firm entry, labor market dynamism, and initial offerings on public equity markets.®
Rising horizontal market concentration and the development of vertically integrated and con-
trolled business models in many industries that have the effect of walled gardens.’

This article focuses on two particular elements of the overall market power story: common own-
ership by shareholders of overlapping and potentially competing firms, and the increased power of
employers in labor markets. The basic story linking these two things to the overall narrative of rising
market power is that during the era in which New-Deal-influenced corporate managerialism was
dominant in the U.S. economy, from the 1930s to the mid-1970s, shareholders were relatively dis-
persed and management structure was concentrated. Conversely, workers were, on the whole, more
concentrated than they are now, given their greater status and bargaining position within the multi-
stakeholding corporation. Since the revolution in corporate governance that has been playing out since
the 1970s, shareholding has become more concentrated and workers more dispersed, shifting power
within the corporation away from workers and toward shareholders. This trend has changed manage-
ment from being an agent that is relatively insulated from shareholders and beholden to workers to
being an agent that is beholden to shareholders and insulated from workers.

Concentrated share ownership is one of the vectors for channelizing capital market power to benefit
shareholders. Notably, owners of capital have continued to enjoy high returns, even though the long-
term decline of risk-free interest rates and corporate costs of borrowing® would seem to suggest that
what they supply to the market is not scarce.’ The ability of concentrated shareholders to sway the
decisions of management has been crucial to the maintenance of that capital market power. Moreover,
one way in which concentrated shareholders can sway management to increase their return on

transact. In fact, this definition highlights the reality that market power in the hands of one party, an employer, for example,
entails competition on the part of the counterparty, for example, workers vying for scarce jobs.

2. Jan De Loecker et al., The Rise of Market Power and the Macroeconomic Implications, 135 Q. J. Econ. 561 (2020).

3. The Productivity-Pay Gap, EcoNomic PoLicy INSTITUTE (2019), https://www.epi.org/productivity-pay-gap/ (LAST VISITED FEB.
15, 2019).

4. IoNacio GonzaLEz & PEDRO TRIVIN, THE GLOBAL RISE OF ASSET PRICES AND THE DECLINE OF THE LABOR SHARE (2019), https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=2964329; Lipia BruN & IGNacio GoNzALEzZ, TOBIN’S Q AND INEQUALITY 58
(2017), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3069980; Gauti B. EGGERTSSON ET AL., KALDOR AND PIKETTY’S
Facts: THE Rise oF MoNopoLy Power IN THE UNITED STATES (2018), https://papers.ssrn.com/sol3/papers.cfm?abstract_
1d=2907896; Kathryn Holston et al., Measuring the Natural Rate of Interest: International Trends and Determinants, 108
J. InT. Econ. S59 (2017).

5. William Lazonick, The Quest for Shareholder Value: Stock Repurchases in the US Economy, 74 REcH. ECONOMIQUES LoUvVAIN
Econ. Rev. 479 (2008).

6. Craig Doidge et al., The U.S. Listing Gap, 123 J. FIN. Econ. 464 (2017); Craig Doidge et al., Eclipse of the Public Corporation
or Eclipse of the Public Markets?, 30 J. AppL. Corp. FIN. 8 (2018); Ryan A. Decker et al., Where has all the Skewness Gone?
The Decline in High-Growth (young) Firms in the U.S., 86 Eur. Econ. Rev. 4 (2016).

7. Lina Khan, The Separation of Platforms and Commerce, 119 CoLumBia Law Rev. 973 (2019); Brian Callaci, Control without
Responsibility: The Legal Creation of Franchising 1960—1980, ENTERP. Soc. (2020); Sanjukta Paul, Antitrust as Allocator of
Coordination Rights, 67 UCLA Law Rev 378 (2020); Gustavo Grullon et al., Are US Industries Becoming More
Concentrated?, 23 Rev. FIN. 697 (2019).

8. Holston et al., supra note 4.

9. Simcha Barkai, Declining Labor and Capital Shares, 75 J. FIN. 2421 (2020).
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investment is by inducing them to act in anticompetitive ways, benefiting shareholders’ overall
portfolios rather than maximizing the value of their stake in any one firm.

This article has three sections. The first analyzes the evolution of firm-level strategies in light of
common ownership. The second addresses what employer power in labor markets, one of the ways in
which management operates firms to the benefit of shareholders, looks like. The final section high-
lights particular fact patterns that illustrate both trends and that may be susceptible to an antitrust
remedy.

Common Ownership and the ‘“Corporate Governance Channel”

Current corporate governance ideology holds that a well-governed corporation is one which is gov-
erned in the sole interest of its shareholders.'” That contrasts with an alternative in which corporate
managers are answerable to a broader set of stakeholders, including other employees of the firm,
consumers, suppliers, or regulators. " Incentive schemes are set up ostensibly to induce the sole loyalty
of managers, by turning them into shareholders themselves through stock options and other equity
holdings. The idea is that by owning instruments whose value increases the more profitable the firm,
managers will be incentivized to govern the firm in order to achieve high profits above all other
considerations.

Policies that have instantiated that preference for corporate governance in the sole interest of
shareholders include the lifting of the Securities and Exchange Commission rule prohibiting stock
buybacks,'? the fact that “performance-based pay” is exempt from the cap on the deductibility of CEO
compensation from the tax base of the corporate profits tax'® and financial deregulation that made
hostile takeovers financeable and therefore viable.'* Entire business models of “corporate raiders” and
other “activist” investors are premised on presenting shareholder-friendly policy alternatives to larger
institutional shareholders who dominate boards of directors, in the hope of amassing sufficient voting
power to extract concessions from management that have the effect of increasing the stock price, often
at the expense of a firm’s long-term viability.

Economic-Theoretical Background to Profit Maximization and Shareholder Primacy
as Normative Values in Corporate Governance

Models of corporate governance tend to treat the question of serving shareholders’ interests as identical
with the firm objective of profit maximization. There are two distinct but related elements of the
economic-theoretical background for that presumption: the idea that shareholders would agree unan-
imously with the objective of firm-level profit maximization (the so-called Fisher Separation

10. Within both the theory and history of corporate governance, there is an important distinction between shareholder interests
overall and those of minority shareholders vis-a-vis the board of directors. This article does not address that distinction
head-on, rather treating the board as representative of shareholders’ collective interest. But it is worth noting that alongside
the shareholder revolution that shifted power to shareholders as a whole, there have been changes in corporate law that
disempowered outside shareholders from dissenting or seeking to sway either board or management. See chapter 5 of
STEPHEN M. BAINBRIDGE, THE NEW CORPORATE GOVERNANCE IN THEORY AND PRACTICE (2008).

11. R. EDWARD FREEMAN, STRATEGIC MANAGEMENT: A STAKEHOLDER APPROACH (1984).

12. William Lazonick, Profits Without Prosperity, HARVARD Bus. REv. (2014), https://hbr.org/2014/09/profits-without-
prosperity.

13. SteEVEN BaLsaMm, Taxes AND ExecuTiVE CoMPENSATION (2012). Economic Policy Institute.

14. Phil Molyneux & Nidal Shamroukh, Diffusion of Financial Innovations: The Case of Junk Bonds and Note Issuance
Facilities, 28 J. MoNEY CREDIT Bank. 502 (1996). Other changes that facilitate subservience of management to
shareholders include the loosening of restrictions on asset classes and credits imposed by trustees of pension plans and
endowments, in search of higher returns that, in turn, reduce mandatory contributions.
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Theorem) and the notion that an economy consisting of profit-maximizing firms satisfies the Pareto
welfare criterion (the “First Welfare Theorem™). Both ideas rely on perfect competition in the markets
where firms compete, which eliminates profits in equilibrium.'?

Less formally, profit maximization on the part of firms is assumed, and the question of whether that
is the policy management is inclined to follow (whether because that policy benefits shareholders or
not) is swept under the rug. Milton Friedman offered a moral case for profit maximization on explicitly
shareholder-centric grounds. That case had two components, which Friedman did not clearly distin-
guish. The first was that profit maximization was what shareholders would want, and as employees of
shareholders, management has a duty of loyalty to them. The second was that such a policy would be in
society’s broader interest and not solely that of shareholders.'®

Given that background, the incentive problem, if there is one, corresponds to a divergence of
interest between shareholders, who would want the firm’s profits to be maximized (and then paid out
to them), versus managers, who have some other motive or loyalty to some other stakeholder.'’

Influential models of incentive compatibility in corporate governance then take as their starting
point that a contract needs to be designed with the aim of getting management to do what shareholders
would want them to (maximize profits) and they typically conclude that such a contract looks a lot like
turning management into shareholders themselves, the better that their inherently unobservable beha-
vior on the job conforms to what shareholders would want if they could observe it.'®

Historical Background to Profit-Maximization and Shareholder Primacy as Normative Values
in Corporate Governance

In addition to the economic-theoretical background to normative corporate governance policies, it is
important to recount the intellectual-historical one: that midcentury managerial corporations of the
type that came into existence in the 1920s, when the major industrial firms formed out of the Great
Merger Movement of 1895-1903 broke free of Wall Street control, installing a generation of managers
who were not solely the creatures of dominant creditors.'® The New Deal reshaped those firms during
the 1930s, by subjecting their managers to public regulation,®® when the private regulation once
ostensibly done by creditors was viewed to have failed in the 1929 crash and subsequent depression.’
Notwithstanding regulatory policies that constrained the business models managerial corporations
were allowed to undertake, the postwar era was a profitable one for them, given the booming economy.

15. Jos¢ Azar, The Common Ownership Trilemma, 87 U. Cuic. Law Rev. 263 (2019); Oliver D. Hart, On Shareholder
Unanimity in Large Stock Market Economies, 47 EcoNoMETRICA 1057 (1979); Martin C. Schmalz, Common-Ownership
Concentration and Corporate Conduct, 10 ANNU. REv. FINanc. Econ. 413 (2018).

16. Milton Friedman, The Social Responsibility of Business is to Increase its Profits, THE NEw YORk TIMES MAGAZINE, Sept. 13,
1970, at 32-33, 122-24. Others have disputed the claim that profit maximization best serves the interests of either
shareholders or broader society. See Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80 N.Y.U. Law
ReviEw 733 (2005); Oliver Hart & Luigi Zingales, Companies Should Maximize Shareholder Welfare, Not Market Value, 2
JL. FIN. & Accta. 247 (2017).

17. ANDREI SHLEIFER & LAWRENCE H. SUMMERS, Breach of Trust in Hostile Takeovers, in CORPORATE TAKEOVERS: CAUSES AND
CONSEQUENCES 33 (ALAN AUERBACH, ed. 1988).

18. Bengt Holmstrom & Jean Tirole, Market Liquidity and Performance Monitoring, 101 J. PoL. Econ. 678 (1993).

19. It was not simply that older firms transformed from creditor- to management-dominated but also that newer firms had been
able to grow to dominate new industries without having to resort to dependence on the few Wall Street banks that once
controlled the supply of credit, including from abroad. The greater development of domestic capital markets meant they
could finance themselves independently. The Ford Motor Company is an example of this. Of course, concentrated
management and diffuse shareholding presented its own set of economic problems. See ApoLPH A. BERLE & GARDINER
C. MEANs, THE MODERN CORPORATION AND PRIVATE PROPERTY (1933).

20. For examples of public regulation of managerial corporations, see Section III of Khan, supra note 7.

21. BERLE AND MEANS, supra note 19.
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But progressive tax policies made shareholders prefer not to have profits paid out to them, and much
more stringent antitrust enforcement, starting in 1938, and extending into the 1960s, took horizontal
and vertical mergers off the table as means by which to dispense with retained earnings. Meanwhile,
empowered workers had to be kept in line with regular wage increases. One alternative to dividends,
horizontal and vertical mergers, and wage increases was conglomerate mergers, which should be
understood in this context as shareholder payouts in the form of stock in another firm, which was
tax-advantaged relative to dividends. The alternative to dividends, stock buybacks, were banned as
insider trading under New Deal-era securities regulation.

In the macroeconomic crisis of the 1970s, such firms, be they conglomerates or just managerial
corporations more broadly, came to be seen as bloated monstrosities with wage-price spirals built into
them—as machines that generated the stagflationary dynamics that bedeviled a Keynesian consensus.
Early corporate raiders made claims to incumbent shareholders that the firms in which they were
invested were worth more apart than they were together. The summum bonum of scientific manage-
ment after 1980 became to focus on core competencies, jettisoning extraneous lines of business, and
especially breaking implicit or explicit contracts wherein management made long-term commitments
to stakeholders other than their shareholders.*? According to that account, management had a greater
interest in feathering their own nests by buying off stakeholders and growing their fiefdoms rather than
delivering value for their true masters. If they did not adjust accordingly, then they were justifiably to
be replaced by management who would be more faithful servants.>® That is the intellectual-historical
context out of which the shareholder-manager principal-agent framework came to dominate received
wisdom about corporate governance.**

To summarize, the basic assumption at the heart of shareholder-first management is that what
serves shareholders best is profit maximization at the firm level, which means cost-cutting® and
cutthroat competition with rival firms. The idea of common ownership poses a fundamental challenge
to that conception: when institutional shareholders who exercise sufficient power in one firm, such that
they are in a position to sway managerial decisions, are also equivalently powerful in that firm’s
competitor(s), their effective interest is not in firm-level profit maximization, but rather portfolio-level
profit maximization.?® That entails a different set of policies on the part of firm-level managers who
are, in this conception, acting as agents of principal shareholders whose holdings span across firms.?’

22. Shleifer and Summers, supra note 17.

23. Actual battles for corporate control that played out in the 1980s and since can be seen as empirical counterexamples to the
Fisher Separation Theorem. But as the ideological-theoretic context heretofore mentions shows, the theorem is better seen
as an aspirational, normative statement than a testable hypothesis.

24. Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership
Structure, 3 J. FIN. Econ. 305 (1976); Eugene F. Fama & Michael C. Jensen, Separation of Ownership and Control, 26 J.
Law Econ. 301 (1983).

25. For an empirical challenge to the idea that shareholder-responsive managers do, in fact, cut costs, see Adam Goldstein,
Revenge of the Managers: Labor Cost-Cutting and the Paradoxical Resurgence of Managerialism in the Shareholder Value
Era, 1984 to 2001, 77 Am. SocioL. REv. 268-94 (2012).

26. Diversified shareholders may not, in fact, want the managers they employ to maximize profits, but rather some other
objective, or many diverse other objectives if those shareholders are differently-diversified across rivals (e.g., one
shareholder might want two firms in which he has an interest to collude to exclude a third, while another, who owns
Firms 1 and 3, would want to exclude Firm 2). The Arrow Impossibility Result arises, in fact, from just this situation: the
impossibility of formulating a firm-level objective function from the objective functions of individual shareholders. Jose
Azar & Xavier Vives, General Equilibrium Oligopoly and Ownership Structure, ECONOMETRICA (2020).

27. For a recent theoretical and preliminary empirical treatment of this phenomenon, see MIGUEL ANTON ET AL., COMMON
OWNERSHIP, COMPETITION, AND Top MANAGEMENT INCENTIVES (2020) https://papers.ssrn.com/sol3/papers.cfm?abstract_
1id=2802332. One channel that has contributed enormously to the issue of common ownership is portfolio
diversification, which expressly encourages shareholders to hold stakes in multiple firms in an industry. That is not
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Maximizing the value of a portfolio of competing firms entails colluding to keep prices high, wages
low, production restrained, and so on—which are all the signatures of a classic cartel.

In that sense, shareholder-responsive corporate governance, instituted on grounds of efficiency at
both the firm and economy-wide levels, for both theoretical and historical reasons, is in fact inefficient.
It diverts resources away from economic production, into the pockets of shareholders, foregoing
profitable opportunities at the margin in exchange for inframarginal profits. The evidence has shown
that today’s corporations earn high profits and fail to invest, despite low interest rates and seemingly
abundant profitable opportunities. All of that bespeaks a competition problem. The common owner-
ship channel is thus a promising vector by which such shareholder-first business models and practices
might propagate.

The Place of Common Ownership in Contemporary and Historical Regulation of Corporate
Power

Two final points to conclude this section. First, much of the literature on common ownership to
date has focused on nationally-oligopolized industries and institutional investors with large stakes
of publicly-traded common (voting) stock in many if not all of the firms in those industries. That
is an important context, but this article extends that context to cover privately-held firms and the
types of institutional investors who tend to own shares in them: venture capital and private equity
investors.”® One important part of the trend of common ownership in the more traditional sense of
public equity markets is that it coincides with the decreasing importance of those markets in
financing American corporations. The availability of private equity means that companies do not
go public until later in their life cycle,”® when the main purpose is less to raise capital than to
reduce the risk of incumbent owners. We can understand that trend toward reduced reliance on
public equity markets as part of a suite of corporate finance reforms that concentrate power
within corporations (among incumbent managers and inside investors) without impairing the
ability of those corporations to raise capital. Another one is the proliferation of dual-class share
structures, with insiders retaining total control of voting power even as they sell off their stake in
future profits. One reason why public equity investors might be willing to purchase nonvoting
shares is that they are reassured that even, perhaps especially, within a dual-class structure, early
investors and insiders who retain control will govern in ways beneficial to shareholders as
opposed to management or other workers, given prevailing corporate governance norms.
Second, it is important to note that this focus on shareholding, and common ownership specifically,
as a vector for anticompetitive business conduct and market structures is not the major departure from
antitrust tradition it has been considered to be in the recent literature. The Great Merger Movement of
1895-1903 was a movement wholly driven by the same incentives and a similar institutional basis as
today’s common ownership. Merging loose cartels prone to defection and dissolution into unitary
entities was a feasible legal option following the weakening of state incorporation laws that had earlier
invited challenges from outside shareholders, as well as the nonenforcement of the Sherman Act

explored in historical, theoretical, or empirical terms here, but it is not hard to see how that, along with shareholder-centric
corporate governance, could give rise to a competition problem. See Azar, supra note 15.

28. A good example of private-equity-driven common ownership and its effect on competition (and more broadly, on
propagating business models and practices across firms in an industry) is the dialysis industry, as documented by PaurL
ELiasoN ET AL., How AcquisiTiONs AFFECT FIRM BEHAVIOR AND PERFORMANCE: EVIDENCE FROM THE DiALYsIs INDUSTRY (2018);
Paul J. Eliason et al., Strategic Patient Discharge: The Case of Long-Term Care Hospitals, 108 Am. Econ. Rev. 3232
(2018).

29. Doidge et al., supra note 6.
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following U.S. v. Knight.** Common ownership—the collaboration of creditors across multiple state-
incorporated and (ostensibly) state-delimited firms in an industry, to the point of operating a de facto
national monopoly, was the mechanism by which that expansion of corporate power took place.*!

The Clayton Act prohibited interlocking directorates thanks to the experience of the Great Merger
Movement, viewed (correctly) at the time as Wall Street’s strategy for protecting creditors from
“ruinous competition.” The merger movement is usually considered to have ended in 1903, with the
Supreme Court’s ruling in Northern Securities suggesting that federal power might be placed in
opposition to such “Morganization.”* But the Panic of 1907 convinced the Roosevelt Administration
to reverse its antitrust policy and favor consolidation as a financial stabilization policy, submitting both
to J. P. Morgan’s resolution to the crisis itself and to his and Wall Street’s larger view of what
American corporate capitalism should become. Even now, interlocking directors strongly predict
common ownership across pairs of firms.*

Testing the Clayton Act, the power of Wall Street to direct anticompetitive behavior was at issue as
well in the Department of Justice’s 1914 suit against the New Haven Railroad for merging with the
Boston and Maine Railroad.>* Moreover, in the larger intellectual context, economists at that time
generally held shareholders, as opposed to managers, to be the source of the economic threat posed by
powerful corporations. They conceived managers as scientists or engineers (and thus akin to them-
selves), whereas creditors were at work to undermine their efforts through cost-cutting and schemes to
swindle the public.>> Economists of that era were skeptical of antitrust and of the Sherman Act, seeing
its effect as to inhibit economic and technological development under conditions of increasing returns
to scale, which they considered equivalent to an anachronistic and futile attempt to resurrect a lost
world of smallholder competition. But they did perceive a threat in shareholder control, especially
where that control extended across firms in an industry, which they feared was being used to restrain
production and divert its fruits into Wall Street’s pockets.>®

The Clayton Act’s passage, and subsequent enforcement efforts, were a response to the many
failures of policy to govern excessively powerful interstate corporations, many of them monopolies.
Its authors recognized creditors had been able to stymie previous attempts to control corporate power
through coordination at the shareholder level, which is to say, above the level of state incorporation
law, thus extending corporate power in the national economy beyond the scope of any one state, or
states in general, to regulate.’” Of course, it turned out that the Clayton Act became incorporated into

30. Indeed, the first “trusts” were so-called because they were a type of corporation with legal existence in one state, to which
shareholders of other corporations could surrender their shares in exchange for shares in the trust (and thus the constituent
corporations could be managed as one entity). See Elhauge, How Horizontal Shareholding Harms Our Economy—And Why
Antitrust Law Can Fix It, 10 HARVARD BusiNess Law ReviEw 207, 26970 (2020).

31. Naomi R. LAMOREAUX, THE GREAT MERGER MOVEMENT IN AMERICAN BUsINEss, 1895-1904 (1985).

32. Id.; MARTIN J. SKLAR, THE CORPORATE RECONSTRUCTION OF AMERICAN CAPITALISM, 1890—-1916 (1988); WiLLiaM LETWIN, LAW
AND ECONOMIC POLICY IN AMERICA: THE EVOLUTION OF THE SHERMAN ANTITRUST AcT (Phoenix ed. 1981).

33. See chapter 5 of José Azar, A New Look at Oligopoly: Implicit Collusion through Portfolio Diversification (unpublished
doctoral dissertation, 2012, Princeton University).

34. Like Northern Securities, the New Haven was under the control of the Morgan bank and the creditors it represented. The
federal suit was the culmination of a public campaign against the merger led by Louis Brandeis. RoN CHERNOW, THE HOUSE OF
MORGAN: AN AMERICAN BANKING DYNASTY AND THE RISE OF MODERN FINANCE (1st ed. 1990).

35. Jonn Bates CLARK & JoHN MAURICE CLARK, THE ConTROL OF TRuUsTs (1912), for example.

36. On the views of progressive-era economists vis-a-vis the antitrust laws, see Anne Mayhew, How American Economists
Came to Love the Sherman Antitrust Act, in FROM INTERWAR PLURALISM To PosTwaAR Neocrassicism 179-201 (Mary S.
MOorGAN & MALCOLM RUTHERFORD, eds., 1998); MATTHEW PANHANS & REINHARD SCHUMACHER, PERSPECTIVES ON ANTITRUST OF
THE AMERICAN INSTITUTIONALIST EcoNomisTs (2020). Representative texts include Richard T. Ely, Monopolies and Trusts, in
THE DisTRIBUTION OF WEALTH 278 (1900); JEREMIAH WHIPPLE JENKS, THE TRUST PROBLEM (1907). The most favorable treatment
of antitrust is probably to be found in CLARK AND CLARK, supra note 35.

37. SKLAR, supra note 32.
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the Rule-of-Reason regime of antitrust jurisprudence it had been enacted to overturn, until the late
1930s when creditor control of major industrial enterprises had been in retreat, as noted above.

Employer Power and Anticompetitive Conduct in Labor Markets

A great deal of recent evidence now establishes that employers systematically enjoy and exercise
market power in labor markets. Firm-level residual labor supply elasticities are well below infinity,*®
workers are increasingly tied to existing employers due to the paucity of outside job offers,*® and
consequently earnings in any one job as a function of tenure are flattening over time.** Formal*! and
informal®? restraints tie workers to particular employers and prevent them from switching jobs, while
labor demand and job creation have been low in the recovery from each of the last two recessions.*
Vertical restraints that bind franchisees and gig economy “independent contractors” should be under-
stood as part of the suite of both indicators of and contributors to the monopsony power of dominant
firms and employers. Meanwhile, wages are increasingly firm-specific, resulting in similar workers
being paid very differently depending on the firm at which they work.** The result of all of that has
been an economy-wide decline in the labor share of income.*

It should be noted that studies interpreting findings of high variation in firm-specific wages for
otherwise-similar workers through the lens of a model tend to rationalize those facts as nonetheless at
least partly caused by worker rather than firm characteristics, or worker-firm-specific match surpluses,
resulting in higher residual supply elasticity estimates once the firm variation component is thereby
reduced, though still well below infinity (implying employers nonetheless exercise a good deal of
control over pay).*¢

All of these findings are what may be expected from an increasingly monopsonized labor
market: low hiring, few outside job offers, a weakening job ladder, low wages, low labor shares
(at both the macro and micro level), increasing firm-level wage determination (as opposed to
market-level wage determination), and perhaps others, in addition to employer concentration in
labor markets.

To date, two main interpretations of these facts, other than one based on employer monopsony
power, have been advanced: that declining aggregate labor shares represent the reallocation of

38. Solely empirical studies tend to find very low residual labor supply elasticities, in the range of 1-1.5 or even lower,
reflecting huge wage variation between firms with similar workers and/or workers’ strong attachment to individual jobs.
Douglas A. Webber, Firm Market Power and the Earnings Distribution, 35 LaBour Econ. 123 (2015); DouGLAS A. WEBBER,
EMPLOYMENT ADJUSTMENT OVER THE BUSINESs CyCLE: THE IMPACT oF COMPETITION IN THE LABOR MARKET (2018); Arindrajit
Dube et al., Fairness and Frictions: Impact of Unequal Raises on Quit Behavior, 109 Am. Econ. REv. 620 (2019); Arindrajit
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44. Jae Song et al., Firming Up Inequality, 134 Q. J. Econ. 1 (2019).
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production toward superstar firms, not market power,*” and that worsening economic outcomes for
workers in fact represent workers’ deteriorating bargaining power, as opposed to employers’ increas-
ing market power.*® I consider each of these two objections in turn. My basic view is that neither of
these objections is consistent with the full set of facts listed above. Employer monopsony power works
better as an overarching explanation.

Superstar Firms?

Autor and coauthors propose that the apparent indicators of a macroeconomic increase in market
power are better explained by a model of firm heterogeneity and reallocation of production across
firms in response to exogenous circumstances that make the economy more competitive, not less.*’
The two specific trends they focus on are rising product market concentration at the national level and
the declining labor share of macroeconomic output.

To explain those trends, those authors draw on models of firm heterogeneity from the industrial
organization and international trade literatures, that firms differ as to their cost of production, an
inherent characteristic of individual firms. Changes to the economic environment cause production
to be reallocated across firms, with some inefficient ones shrinking and exiting when output market
competition becomes more intense and more efficient ones growing and gaining market share at their
expense.’ These are what Autor and coauthors call “superstar firms.” Those models of firm hetero-
geneity all differ fundamentally from Cournot oligopoly or oligopsony, in which a greater level of
concentration in the market would portend reduced competition.

In models of firm heterogeneity, cost of production, generally due solely to a labor input, is
exogenous to the firm. The firm realizes a productivity level from some distribution and then selects
its output accordingly, given that cost draw, the overall production technology, and residual demand.
This setup requires that labor markets be perfectly competitive, which means that employer market
power or any kind of bargaining friction or imperfection in the input market is ruled out by assumption.

The reason “superstar firms” have low labor shares, given that all firms take wages as given in a
competitive labor market, is that larger firms can charge higher markups over marginal cost because
they face inelastic residual demand curves. The idea that firms with higher market share charge higher
markups over their lower marginal cost is an implication of a crucial assumption on customers’ utility
functions and hence on the slope of the demand curve: larger firms have more market power because
they enjoy lower demand elasticity, by virtue of operating on the inelastic portion of the market
demand curve.

There are several problems with the overall interpretation of labor market outcomes that does not
depart from perfect competition in input markets. By construction, a model based on that assumption

47. The most prominent example of this hypothesis is probably David Autor et al., The Fall of the Labor Share and the Rise of
Superstar Firms, 135 Q. J. Econ. 645 (2020).

48. Prominent exponents of this hypothesis include Anna Stansbury & Lawrence H. Summers, The Declining Worker Power
Hypothesis: An Explanation for the Recent Evolution of the American Economy (2020) (Working Paper) https://scholar.
harvard.edu/files/stansbury/files/2020.5.20_stansbury_summers_the_declining_worker_power_hypothesis.pdf; Josu
Bivens & HEeipl SHiErRHOLZ, What Labor Market Changes have Generated Inequality and Wage Suppression? (2018)
Economic Policy Institute. A component of workers’ declining bargaining power has been the decline in unionization
rates and union coverage rates.

49. Autor et al., supra note 47.

50. Representative empirical industrial organization (IO) papers of this type, which differ importantly between one another,
include Hugo A. Hopenhayn, Entry, Exit, and firm Dynamics in Long Run Equilibrium, 60 EcoNoMETRICA 1127 (1992);
Marc J. Melitz, The Impact of Trade on Intra-Industry Reallocations and Aggregate Industry Productivity, 71 ECONOMETRICA
1695 (2003); Marc J. Melitz & Gianmarco 1.P. Ottaviano, Market Size, Trade, and Productivity, 75 REv Ecox Stup 295-316
(2008); Chad Syverson, Market Structure and Productivity: A Concrete Example, 112 J. Porit. Econ. 1181 (2004).
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cannot explain the many labor market outcomes referred to at the start of this section, since it is not a
model of the labor market, let alone one that admits labor market imperfections. Thus, for example,
since production is being reallocated across firms in response to an increase in competition, the model
would imply higher rates of labor market mobility—workers moving from relatively unproductive to
productive firms. In fact, labor market mobility has declined, and specifically, the rate of workers
moving from relatively unproductive to relatively productive firms has declined.”!

Such a model would also predict higher pay for workers overall (even given declining labor shares),
since they would be employed in more productive workplaces at which their marginal product is
increased, and therefore, thanks to perfect competition, their wages would have to be increased as well.
Wages have in fact been stagnant for most workers, and the pay increase associated with switching
jobs has, if anything, gone down at the same time as the rate of job switching has also declined.

But the biggest empirical challenge to the superstar firm hypothesis as it relates to labor market
outcomes is that wage disparities at the firm level have increased substantially.>* In fact, the rising firm
specificity of wages has been offered as a mechanism justifying, rather than contradicting, the superstar
firm story in the first place. The conclusion of the article by Autor and coauthors, “The Fall of the Labor
Share and the Rise of Superstar Firms,” itself refers to firm-level wage inequality and the fissured
workplace as evidence in favor of the superstar theory.>® But in a perfectly competitive labor market,
workers get paid the same wage no matter which firm they work for, meaning that wage segregation and
workplace fissuring operating at the level of the individual firm are inconsistent with that paper’s model
of superstar firms and reallocation under increased competition. Firm-level wage determination cannot
be reconciled with a model of the labor market that presumes perfect competition.

It is not surprising that the superstar firm story does not explain labor market dynamics, because it is
not really an attempt to model the labor market. But then the idea that it offers a macroeconomic
interpretation of the declining aggregate labor share (and other evidence that workers are on the whole,
worse-off), while at the same time ruling out power dynamics in the labor market by assumption,
should therefore be approached with skepticism. Unfortunately, problems explaining labor market
outcomes are not the only ones plaguing stories premised on superstar effects.

As stated above, “The Fall of the Labor Share and the Rise of Superstar Firms” was conceived to
explain primarily two stylized facts: rising output market concentration and the declining aggregate
labor share. In its pre-publication form, the paper posited an exogenous increase in consumer demand
elasticity, resulting in lower profitability for inefficient incumbents who could not afford to remain in
the market without pricing power to protect them.>* That version of the model, therefore, predicted
declining aggregate markups. Since then, several studies have shown increasing markups in aggre-
gate.>® Therefore, the paper was revised prior to publication to account for an additional fact beyond
rising concentration and declining labor shares: rising aggregate markups.’® In order to derive that
prediction, the model needs an additional element beyond those included in its predecessors.

51. Haltiwanger et al., supra note 43; John Haltiwanger et al., Who Moves Up the Job Ladder?,36 J. LaBor Econ. S301 (2018).
Ryan A. Decker et al., Changing Business Dynamism and Productivity: Shocks versus Responsiveness, 110 AM. EcoN. Rev.
3952 (2020).

52. Song et al., supra note 44.

53. Autor et al., supra note 47.

54. David Autor et al., The Fall of the Labor Share and the Rise of Superstar Firms (2017) (Working Paper) https://www.nber.
org/papers/w23396.

55. Most prominently, De Loecker et al., supra note 2.

56. In traditional models in 1O, concentration and competition can either co-vary negatively, as in Cournot oligopoly, or they
can covary positively, as in most accounts of heterogeneous firms under some version of monopolistic competition, such as
Melitz, supra note 50. Typically, markups would be the observable that distinguishes between the two basic stories: if
competition increases, markups decline. Unusually for a model of heterogeneous firms (or any 10 model for that matter),
Autor et al., supra note 40, has markups co-varying positively with both competition and concentration.
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Models of firm heterogeneity typically have more productive firms charging higher markups than
less-productive firms.”” Therefore, a reallocation of production to more efficient firms will, ceteris
paribus, increase markups. But when an entire market becomes more competitive, the average markup
declines because all firms’ pricing power declines. In their paper “Market Size, Trade, and
Productivity,” Marc Melitz and Gianmarco Ottaviano propose a model in which the net effect of
increasing competition is a reduction in the aggregate average markup because the direct effect of
competition on overall pricing power of all firms outweighs the reallocation effect concentrating
production in high-markup firms.

The opposite is true of the final publication version of “The Fall of the Labor Share and the Rise of
Superstar Firms”: the aggregate markup increases in response to increased competition because the
effect of reallocation outweighs the effect of a reduction in all firms’ pricing power. The reason why
is the latter paper’s assumption that the distribution of firm-level productivity is even more skewed
than a Pareto distribution. In that case, the difference in markups is so great between high-markup
and low-markup firms that the firm reallocation effect on aggregate markups outweighs the overall
competition effect. Thus, the aggregate markup goes up rather than down in response to increased
competition. For that reason, the paper by Autor and coauthors achieves an unusual trinity for the
empirical industrial organization literature: rising competition, rising concentration, and a rising
aggregate markup.

The superstar firm account predicting an increase in the aggregate markup in response to an
increase in competition thus relies very heavily on the idea of reallocation from inefficient to
efficient firms as the mechanism driving changes in aggregate outcomes. The final problem with
this account is that in fact interfirm reallocation does not appear to be a significant response to
variation in competitive environments. Specifically, empirical industrial organization has documen-
ted that more competitive markets do tend to have more efficient firms. But that is because the firms
themselves become more efficient in response to competition (an effect that is not modeled in the
paper by Autor and coauthors), rather than a reallocation of production from inefficient to efficient
firms.>® Variation in competition appears to have little effect on reallocation, contrary to what Autor
and coauthors assume.

In summary, the account of superstar firms drawn from the empirical industrial organization and
trade literature on firm heterogeneity does not suffice as the grand interpretation of macroeconomic
outcomes (rising concentration, declining labor share, rising aggregate markup) its authors propose. It
is not consistent with the industry- and firm-level studies such models arise out of, nor is it consistent
with the wide array of empirical facts to be explained, least of all when it comes to labor markets.

57. That is most starkly the case in Hopenhayn, supra note 50, in which firms are price-takers, so differences in firm-specific
productivity are entirely realized in greater profits for more efficient firms. By contrast, Melitz, supra note 50, has all firms
charging the same markup over marginal cost (though marginal costs themselves differ), thanks to the assumption of
constant elasticity of substitution in the demand system. Melitz and Ottaviano, supra note 50 comes closest to the model
proposed in the pre-publication version of Autor et al, but crucially, that model has aggregate markups declining thanks to
increased competition even as production is reallocated from low-markup to high-markup firms.

58. Matthew Backus, Why is Productivity Correlated with Competition? 88 EcoNoMETRICA 2415(2020). By contrast with the
macroeconomic, totalizing interpretation in “The Fall of the Labor Share and the Rise of Superstar Firms,” the empirical IO
literature estimating firm-level productivity and documenting its heterogeneity has focused on industries in which inputs
and outputs are easily measured and undifferentiated (which tends to be manufacturing as opposed to services), and also
where there is meaningful variation in the level of competition market-by-market, which requires that markets be less-than-
national in scope. Thus, the literature focuses on industries with high transportation costs and therefore regional variation in
the degree of competition, enabling empirical approaches using cross-sectional (as well as time series) variation.
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Worker Power versus Employer Power

The other interpretation that has been put forward against the claim of rising employer market power
is that employers have not gained power so much as workers have lost it. In the paper “The Declining
Worker Power Hypothesis: An Explanation for the Recent Evolution of the American Economy,”
Anna Stansbury and Lawrence Summers claim that the story of declining labor share is less the
creation of new monopsony “rents,” as a declining firm-specific labor supply elasticity would
suggest has taken place but rather a reallocation of existing rents from workers to employers.”>® In
other words, employer monopsony power suggests workers are paid less than their marginal product
of labor, and the contention that it has increased over time means that the wedge between what
workers are paid and their marginal product has grown over time. By contrast, the wage-premium-
based theory Stansbury and Summers prefer is that workers are, in general, paid more than their
marginal product of labor, and over time, the wage premium that workers are paid has declined in
favor of employers.

Some aspects of a wage-premium-based theory are consistent with the facts. It would imply that by
laying off incumbent workers and replacing them with lower paid workers who are just as qualified,
employers could increase their profits. We know that that indeed happens.®® Second, Stansbury and
Summers point to a declining Non-Accelerating-Inflation Rate of Unemployment (NAIRU; the macro-
economic concept of the minimum unemployment rate consistent with stable wages and inflation) as
evidence in favor of a loss worker bargaining power. That is indeed what such a model would predict: a
narrowing welfare differential between employed and unemployed workers as the positive relationship
between wages and the unemployment rate is steadily weakened. But, contrary to the claim in that
paper, it is not the case that rising monopsony power fails to predict a declining NAIRU. In fact, a
monopsonized labor market would be characterized by workers agreeing to take whatever jobs are
available, even if they pay subcompetitive wages.®'

What is not consistent with both stories is the decline in hiring and in labor market mobility. If
workers’ bargaining power has declined at the same time that firm-specific labor supply elasticity is
constant, that implies a larger share of the surplus generated by employment matches would be earned
by employers rather than workers. In a model of wage posting or of Nash bargaining over wages in a
frictional labor market, a reallocation of surplus from worker to employer would cause an increase in
job posting in order to satisfy a free entry condition. More jobs have to be created in order to exhaust
profitable opportunities for employers or would-be employers. By itself, then, such a model would
predict that a declining labor share would correspond to increased hiring and increased labor market
churn—workers switching often between low-paying jobs, in which firms increasingly exercise mono-
psony power by trading quits off against wages. In essence, to use Albert Hirschman’s terminology, the

59. STANSBURY & SUMMERS, supra note 48.

60. Arindrajit Dube & Ethan Kaplan, Does Outsourcing Reduce Wages in the Low-Wage Service Occupations? Evidence from
Janitors and Guards, 63 ILR Rev. 287 (2010).

61. The confusion on this point appears to arise from the conflation of firm-level behavior under monopsony to labor-market-
wide outcomes arising therefrom. The authors write “Increasing monopsony power would tend to be associated with less,
rather than more, hiring and so does not provide a natural explanation for a declining NAIRU.” In a model of labor market
monopsony, individual firms exercise their monopsony power by employing fewer workers than is profitable, the better to
hold down the wages for infra-marginal workers. That is why Stansbury and Summers would say that monopsony suggests
positive comovement of wages and employment. On the other hand, under a labor market characterized by monopsony and
firm-level heterogeneity in wages and marginal products, there will, in general, be excess labor supply to the individual firm
at the wage it is offering—in fact, that is more the case the higher-paying the firm. The result is that low-wage jobs are
created and filled by poorly-paying firms given prevailing monopsony wages, and those jobs would not exist in the absence
of monopsony. The implication of that is a low unemployment rate alongside monopsonistically low wages. DANIEL BERGER
ET AL., LABOR MARKET PoweRr (2019) is a model of that dynamic.
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idea of declining worker bargaining power within firms would entail trading off voice in favor
of exit.%?

In reality, however, both hiring and worker mobility exhibit secular declines during the period
in which Stansbury and Summers point to the decline in worker bargaining power. Again, within
the context of a wage-posting model or a model of a search-and-matching process with the wage
determined by Nash Bargaining, that fact would indicate a failure of the free entry condition to
hold—vacancies that would be profitable to post are not, in fact, posted. That failure of the free
entry condition bespeaks rising monopsony power rather than the surplus reallocation those
authors propose.

Stepping back, although the authors mark out a distinction between the “declining worker
power” and “increasing employer power” accounts of labor market trends, it is hard to make that
distinction work in practice. The idea of a declining wage premium above a worker’s marginal
product versus an increasing wage penalty below a worker’s marginal product depends on the
reality of the marginal product of labor as a coherent, and, crucially, observable labor market
concept, either as it pertains to any one worker or to the labor market in aggregate (or anywhere
in between). Whether the marginal product of labor does in fact exist, let alone in such a way that
it can be measured and distinguished from the wages that are actually paid, thus providing a test
between these ostensibly competing theories of how labor markets work, remains in serious
doubt. Many aspects of the interpretation of the labor market put forward in this article and
by other scholars of monopsony bear close resemblance to the account by Stansbury and Sum-
mers. For example, “the increase in shareholder power and shareholder activism has led to
pressures on companies to cut labor costs, resulting in wage reductions within firms and the
“fissuring’ of the workplace as companies increasingly outsource and subcontract labor.”®® That
is, in essence, the narrative offered in this article as well.

It would probably be more fruitful to understand diminishing worker bargaining power and
increasing employer monopsony power as both correct, and the relative balance between the
two as what matters for determining outcomes and for prescribing policy solutions. In fact,
one of the strengths of Stansbury and Summers’s paper is exactly that it centers the same
corporate governance channel as is emphasized here—it is not simply that employers are more
powerful vis-a-vis workers than they once were, but also that the internal structure of employ-
ers has changed, to be more solely responsive to shareholders and less to other stakeholders,
including workers.

Where this article takes the argument further, however, is in pointing out that it is not
simply that shareholders want to squeeze as much out of the firms they own as they can, at the
expense of workers, but, firstly, that they seek to do so at the portfolio or industry level, not
simply at the level of the firm, and secondly, the increased size and concentration of share-
holders enables them to wield greater influence at the industry or market level than they have
been able to since the era of the Great Merger Movement and the Morganization discussed in
the previous section, exacerbating the unequal bargaining power between any one employer
and his or her workers. That is part of what makes the case for an antitrust response, in
contrast with the skeptical stance toward antitrust as a remedy adopted by Stansbury and
Summers, as well as similar work.

62. ALBERT O. HirRscHMAN, EXIT, VOICE, AND LOYALTY: RESPONSES TO DECLINE IN FIRMS, ORGANIZATIONS, AND STATES (2004).

63. STANSBURY & SUMMERS, supra note 48 (citing DaviD WEIL, THE FissURED WorkPLACE: WHY WORK BECAME So BAD For So
Many AND WHAT CaAN BE DoNE To IMPROVE IT (2014)). Both Autor et al and Stansbury and Summers claim to be modeling the
empirical facts noted and interpreted by Weil, but in fact the two papers are at odds with one another, starting with the
former’s assumption of competitive labor markets throughout.
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Antitrust as a Remedy to Common Ownership and Labor Market Power

So far, this article has done two things: explicate the corporate governance channel to the proliferation
of anticompetitive conduct and structures across firms and industries and characterize employer power
in labor markets as a field in which that anticompetitive conduct and structure is manifest. But what
about the linkage between those two things? And Is antitrust a potential remedy?

A simple answer to the first question, identifying the linkage between common ownership and poor
labor market outcomes for workers, is that we would not necessarily expect to see it in a way that’s
distinct from what we observe from shareholder-first corporate governance. Managers responsible to
shareholders would not invest, expand capacity, post job vacancies, or pay higher wages for fear of a
hostile takeover bid from activist investors seeking to sway institutional shareholders with decisive
voting power. If worker productivity increases, managers who are answerable to shareholders will
hand over the marginal profit rather than increase wages or hiring if they can possibly get away with it,
which the evidence of labor market monopsony shows that they can. What looks like good corporate
governance, then, simply entails worker-unfriendly corporate policy.** That is why even though the
linkage between common ownership and monopsony power in labor markets is unexplored in the
literature relative to the effects of common ownership on consumer-facing outcomes, in some ways it
is the more plausible channel for explaining the overall macroeconomic increase in market power.
Exploiting an imbalance of bargaining power favoring employers is exactly what managers beholden
to shareholders are hired to do under entirely orthodox corporate governance principles.

The reason we might look to antitrust in a broad sense for a remedy is that the employer power fact
pattern operates in many instances across and not solely within firms, through the corporate govern-
ance channel, because institutional investors are larger and with more overlapping portfolios than had
previously been the case. Research in management science shows that shareholders can and do wield
that influence, specifically over executives, in such a way that cannot be understood other than as a
portfolio-value-maximization strategy.®®

Consider the bank-holding company Softbank, a major shareholder in many companies around the world
but specifically in the technology sector. In the last decade, Softbank has typically operated something like a
venture capital firm, taking large if not majority positions in private, unprofitable companies and seeking its
return when they go public, whether they have achieved profitability by that stage or not. The companies it
has funded have used the resulting financial resources to cut prices and expand operations to achieve
dominant market shares in particular segments (e.g., ridesharing or short-term office space rentals), at the
same time cutting wages and terms of work for a largely contingent workforce and implementing the type of
surveillance and algorithmic management techniques that have come to typify the gig economy.

In fact, regulators report that founders of startup firms in the technology space are told they have no
chance of getting funded unless they control their workforce in this way without legally employing
their workers.®” Gig economy platforms could themselves be understood as inherently anticompetitive,
since they control and coordinate markets and allocate customers to workers unilaterally, displacing

64. An example of this can be seen in broadband, where horizontal cross-ownership appears to impair the rollout of new
broadband network technology, and, through that mechanism, to exert downward pressure on workers’ wages, relative to a
counterfactual in which broadband providers fully compete. SumiT MAJUMDAR, HORIZONTAL SHAREHOLDING, TECHNOLOGY AND
COMPENSATION: EVALUATING OWNERSHIP CONCENTRATION (2020).

65. Shamsud D. Chowdhury & Eric Zengxiang Wang, Institutional Activism Types and CEO Compensation: A Time-Series
Analysis of Large Canadian Corporations 1, 35 J. MANAG. 5 (2009); Ravi Dharwadkar et al., Institutional Ownership and
Monitoring Effectiveness. It’s Not Just How Much but What Else You Own, 19 OrGaN. Sc1. 419 (2008); Parthiban David
et al., Investor Activism, Managerial Responsiveness, and Corporate Social Performance, 28 STRAT. Man. J. 91 (2007).

66. Meng Liu et al., Do Digital Platforms Reduce Moral Hazard? (NBER Working Paper, 2018).

67. This was reported by David Weil, in his former capacity as Administrator of the Wages and Hours Division
of the federal Department of Labor, meeting with founders of startup firms seeking venture capital funding
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competition among providers and setting the terms of these transactions to which the platform is
putatively a neutral third party.®® Because the nature of the gig economy is to make use of the
independent contractor classification in labor law, it inherently implicates antitrust as the instrument
we have to regulate the exercise of power across firm boundaries.®’

But even aside from the gig economy platform business model itself, which might be understood as
suppressing intra-brand competition in an antitrust sense, Softbank has acted to suppress interplatform
competition among its portfolio firms as well. Softbank portfolio firms have engaged in stock swaps
that allocated entire national or multinational ridesharing markets to one company, where there
previously had been competition: Uber and Didi Chuxing in China’; Uber and Grab across Southeast
Asia.”! Under circumstances in which each of these platforms is separately unprofitable, the move to
consolidate monopolies and suppress competition between them to stabilize creditors’ stakes is quite
reminiscent of the Great Merger Movement. It is also undertaken repeatedly in different market
segments by private equity firms implementing “rollups,” in which all the firms in a given segment
are merged into the same private-equity-controlled entity. That strategy has proven especially suc-
cessful where, prior to consolidation, portfolio firms exhibited variation in labor share and working
conditions, private equity achieves standardization through a race to the bottom.”*

Another example of common ownership’s threat to competition implicating labor markets is the
recent acquisition by Liberty Media of I[HeartMedia. Liberty Media is a holding company that already
held controlling interests in many content properties, particularly related to noninteractive music
streaming (e.g., Pandora and SiriusXM satellite radio) as well as live performance (Live Nation/
Ticketmaster, itself the product of a controversial vertical merger in 2010, after which performing
artists were induced to also use Ticketmaster’s ticketing services for concerts at Live Nation venues.)”>
[HeartMedia owns hundreds of radio stations, as well as its own concert and music festival promotion
companies and podcast network. By controlling all of these entities, Liberty Media is now able to
reduce royalty rates for streaming music and leverage its control of live performance to extract
favorable terms from artists who seek to be promoted on its streaming platforms.”* If any one of these
properties were seeking to maximize profits independently of the others, they might seek an exclusive
contract with a performer by paying him or her more, to withhold that performer from the others.
That’s what firm-level profit maximization would entail, even if entirely shareholder-responsive.
Portfolio-level profit maximization, on the other hand, means that any one of these outlets can secure
an artist’s services without paying for an exclusive contract but rather withholding access to the others
to enforce one. As in other segments like ridesharing, the “rollup” of outlets by which musicians and
other creators used to reach their audiences by one dominant holding company threatens to shut down
this formerly vibrant ecosystem by channeling all revenue to its dominant shareholder.

who reported that independent contractor status was a condition of receiving it. (Personal conversation, Dec. 9,
2019).
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71. 1t’s official: Uber sells Southeast Asia business to Grab, TECHCRUNCH, Mar. 25, 2018.
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Antitrust is not the only policy tool available to remedy employer power, but it is the one that has
historically been successful at regulating the exercise of power across the boundaries of the firm.”®
Institutional investors like Softbank and Liberty Media, which are self-acknowledged active managers,
could simply be barred from owning more than one firm in an industry by extending the logic of the
existing Clayton Act ban on interlocking directorates. For investors that seek a market portfolio
through a rollup, the appropriate remedy is probably an enforceable restriction on the exercise of
voting power or the dilution of voting rights as a function of the extent to which a given shareholder
also holds competing firms.

Particular enforcement actions, such as a monopsonization claim against a platform or platforms
that had agreed to limit competition between themselves, including by effectively enforcing exclu-
sivity on drivers or content creators, are certainly an option. The antitrust case United States v. Apple
(2015),7° regarding Apple’s e-book platform, offers a potentially useful precedent. In that case, Apple
orchestrated what the court agreed was a horizontal conspiracy among book publishers seeking an
alternative to Amazon’s dominance of the e-book sector. The stock swaps that Softbank has orche-
strated among its portfolio ridesharing firms could be understood as equivalent to the hub-and-spoke
conspiracy between the publishers and Apple that was at issue in that case, dividing the market into
non-overlapping national rideshare monopolies that have been able to reduce wages and working
conditions for rideshare drivers.

However, any antitrust case targeting the abuse of power in labor markets faces a formidable
obstacle: the consumer welfare standard under which antitrust presently operates. The consumer
welfare standard invites the defense that whatever harm to competition might be observed in
labor markets (or any other upstream market) reduces costs of production and thus redounds to
the benefit of consumers, including through lower prices. In fact, it is exactly through the channel
of diminishing workers’ bargaining power that the consumer welfare standard is supposed to
operate, as evidenced by a number of antitrust publications that elevated the ability to control and
coerce workers as the reason why we would expect adopting such a standard to enhance eco-
nomic efficiency.”” Furthermore, Ohio v. American Express invites any would-be gig economy
platform defendant to point to pro-competitive effects for consumers as a defense to antitrust
claims on the labor side of the platform. The fact that existing antitrust law invites this defense is
one of the reasons to expect that the common ownership-monopsony channel for anticompetitive
behavior would be a more obvious one for shareholder-responsive management than the common
ownership-monopoly channel.

An illustrative example of the challenge the consumer welfare standard poses to any antitrust theory
of harm centering labor markets and workers is the ongoing litigation concerning the National Col-
legiate Athletic Association’s (NCAA) restrictions on remuneration for college athletes, in which both
district and circuit courts have affirmed that the NCAA’s restraints are legal insofar as they serve the
“procompetitive purpose of preserving amateurism and thus improving consumer choice by maintain-
ing the distinction between college and professional sports.””® There are numerous other cases where

75. Steinbaum, supra note 41; STEINBAUM, supra note 68.

76. US v. Apple, Inc., 791 F.3d 290 (2015).

77. Examples include Paul H. Rubin, The Theory of the Firm and the Structure of the Franchise Contract, 21 J. Law Econ. 223
(1978); RoGer D. BLaIr & DavID L. KasermaN, Law AND EcoNoMics OF VERTICAL INTEGRATION AND CoNTRoOL (1983); Frank H.
Easterbrook, Vertical Arrangements and the Rule of Reason, 53 ANTITRUST Law J. 135 (1984). Some have argued that the
consumer welfare standard is consistent with preventing anticompetitive conduct that lowers prices for inputs, such as labor,
because if such upstream input price suppression has any downstream effect, it will be to reduce the downstream output and
thus raise the downstream prices. See EINER ELHAUGE, U.S. ANTITRUST LAW & Economics 208-09, 786087 (3d ed. 2018).

78. This statement appears in the summary of the circuit court’s ruling upholding judgment in Alston v. NCAA. Sidney R.
Thomas, Alston v. NCAA, 4 D.C. 14 (2020). For a comprehensive discussion of the ostensible pro-competitive effects of
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the welfare of workers has been assumed to trade off with the welfare of consumers, and under the
consumer welfare standard, the latter is what antitrust protects.

For example, agreements in which a company that was divesting one of its divisions assured that
unit’s purchaser that it would not “hire back” workers from the divested entity for a period following
the divestiture were ultimately deemed to be necessary to ensure the realization of merger efficiencies
and therefore ancillary restraints to legitimate business conduct.”” And professional associations
prohibiting competitive bidding in their bylaws were presumed to disadvantage consumers, despite
the defense that they were necessary to uphold quality standards that benefit consumers.®® In the first
case, employers agreeing not to compete for workers was assumed to be good for consumers. In the
latter, workers agreeing not to compete with one another was assumed to be bad for consumers. The
sole principle uniting these two judgments is that whatever is bad for workers must be good for
consumers and vice versa.®’

All of this signals the difficulty with establishing any kind of antitrust liability in labor markets
under the consumer welfare standard, let alone doing so through the shareholder channel thanks to
common ownership. If antitrust is to be put to work against employer monopsony power, it should, at
the very liast, adopt a “worker welfare standard” with equal juridical status to the consumer welfare
standard.®

Conclusion

This article has documented three things: (1) the competitive significance of the shift in corporate
governance to favor shareholders when shareholders seek to maximize portfolio-level returns rather
than firm-level returns; (2) the imbalance of power between employers and workers as one, highly
significant sphere in which shareholder power is manifest; and (3) how the nature of the power
imbalance plays out across the border of the firm, necessitating an antitrust response, albeit one that
is difficult under the consumer welfare standard. To summarize, power has not simply shifted from
workers to employers, but also within firms, toward the large, concentrated shareholders who have
greater and greater sway over the management of the firms in their portfolios, relative to other
stakeholders. The literature on common ownership has established how that can be anticompetitive,
and indeed, common ownership as a vector for harm to competition that is cognizable under antitrust
laws has a long tradition, just not recently. Conceptually, there is no reason why these two things
cannot be understood as mutually reinforcing and threatening to competition broadly.

Author’s Note

This article is a submission to an Antitrust Bulletin symposium on common ownership and its implications for
antitrust policy.
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